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STATEMENT OF THE CASE

Nature of the Case
Pony Leo Jackson appeals from the district court's Judgment denying his petition
for post-conviction relief. He asserts that the district court erred in denying two of his
post-convictions claims.

Claim two asserted that Mr. Jackson received ineffective

assistance of counsel when defense counsel failed to object, during opening
statements, to a statement made by the prosecutor that the reason K.W. came forward
to report that she had been molested by Mr. Jackson was that she had seen a television
news report that police were looking for additional molestation victims of Mr. Jackson's.
He asserts that this statement was made in direct violation of a pre-trial ruling limiting
discussion of this topic to a "general and innocuous" statement about a police inquiry.
Claim seven relates to a similar ineffective assistance of counsel claim that Mr. Jackson
received ineffective assistance of counsel when defense counsel failed to object when
the prosecutor asked the alleged victim K.W. about the same report and again implied
that there were additional victims that he had molested.
Claims two and seven were denied after the district court determined that the
prosecutor's statement and the statement made by K.W. did not violate the trial court
order, that the information was admissible under I.RE. 404(b), and because it was a
tactical decision on the part of defense counsel to not object to the information.
Mr. Jackson asserts that both of these claims were erroneously denied because the
statements clearly violated the trial court's order, the information was not admissible
under I.RE. 404(b), and, as defense counsel testified, the failure to object was not a
strategic decision on counsel's part. Additionally, he asserts that he has proven that he
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received ineffective assistance of counsel in both claims two and seven.

As such,

Mr. Jackson asserts that the Judgment and order denying claims two and seven must
be reversed.
This Reply Brief is necessary to address the State's assertions that Mr. Jackson
has applied an incorrect standard in presenting his sufficiency of the evidence claim,
that he is trying to amend his petition on appeal, and that the evidence presented by the
State was admitted only for the purpose of showing that the victim had come forward in
response to a law enforcement inquiry. This reply brief will not address the remainder
of the Respondent's Brief as the remaining arguments are unremarkable.

Statement of the Facts and Course of Proceedin s
The statement of the facts and course of proceedings were previously articulated
in Mr. Jackson's Appellant's Brief. They need not be repeated in this Reply Brief, but
are incorporated herein by reference thereto.
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ISSUE
Did the district court err in denying claims two and seven of Mr. Jackson's Petition for
Post-Conviction Relief following an evidentiary hearing on the claims?
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ARGUMENT
The District Court Erred In Den in Claims Two And Seven Of Mr. Jackson's Petition
For Post-Conviction Relief Following An Evidentiary Hearing On The Claims
In the Respondent's Brief, the State asserted that "[b]ecause there is a
presumption that counsel was effective and a presumption that a lack of objection was a
tactical choice, Jackson had the burden of proving an objective deficiency such as
inadequate preparation or ignorance of the law. This correct legal standard should be
applied to his arguments.I) (Respondent's Brief, p.9, n.2.) Mr. Jackson asserts that this
is an erroneous assertion because the evidence presented at the evidentiary hearing
overcame the presumptions that counsel was effective and that a failure to object was a
tactical choice.

As such, the presumptions no longer apply.

Mr. Jackson refers the

Court to section C(3) of the Appellant's Brief for factual support of his assertion.
(Appellant's Brief, pp.27-28.)
The State has also asserted that, "Jackson is effectively trying to amend his
petition on appeal rather than show error in the district court's ruling on the claim he
actually made." (Respondent's Brief, pp.10-11.) The State argued that Mr. Jackson
"did not claim ineffective assistance of counsel for not objecting to 'something arguably
worse' than the evidence excluded in the pre-trial ruling, but claimed that trial counsel
was ineffective for not objecting 'to the prosecutor's blatant and deliberate disregard of
the court's order' or the 'victim's actual testimony when it violated the district court's
order."' (Respondent's Brief, pp.10-11.) However, the State's argument is misplaced
because Mr. Jackson is not asserting that defense counsel failed to object to something
"worse" than the statements regarding evidence that was excluded by the pretrial ruling,
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but that counsel failed to object to statements made by the prosecution and alleged
victim thai actually violated the district court's order. (See Appellant's Brief, pp.16-21.)
It is Mr. Jackson's assertion that the district court's order made it clear thai the
prosecution could only discuss that "there was a law enforcement inquiry regarding
Pony Jackson and that prompted her to come forward, something general and
innocuous like that." (Tr. Trial, p.35, Ls.8-11.) As such, the statements that the jury
heard, implying that Mr. Jackson had sexually abused other children, were prohibited.
In his post-conviction affidavit, Mr. Jackson asserted that statements made by
the prosecution and elicited from the alleged victim, which implied that he had sexually
abused other children, were made in violation of the district court's order and that his
counsel's failure to object to the statements amounted to ineffective assistance of
counsel. (R., pp.28-31, 50-55.) His assertions on appeal are the same.
Finally, the State asserted that evidence that the alleged victim came forward to
report her alleged abuse, in response to a police request for such information, is
admissible evidence because it does not involve a prior bad act. (Respondent's Brief,
p.11, n.3.) Certainly, if the State had presented argument and evidence that the alleged
victim came forward as a result of a mere police inquiry, such statements would be
within the limits of the district court's order and would not include prior bad act evidence.
These statements would then be only "something general and innocuous" as was
ordered by the district court. (Tr. Trial, p.35, Ls.8-11.) What the State fails to recognize
is that the information provided to the jury not only included this general and innocuous
information, but also information that the police were looking for "anybody" or "anybody
else" that had been molested by Mr. Jackson, implying that he had molested other
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individuals.

(See Tr. Trial, p.136, Ls.1-8, p.185, L.23 - p.186, L.5.) It was this extra

statement about the molestation that transformed the argument and evidence into a
violation of the district court's order and, as a result, made counsel's failure to object to
the presentation of such information ineffective assistance of counsel,

CONCLUSION
Mr. Jackson respectfully requests that this Court vacate the district court's order
dismissing his petition for post-conviction relief and to remand the case to the district
court with instructions that he receive a new trial.
DATED this 5th day of March, 2015.

ELIZABETH ANN ALLRED
Deputy State Appellate Public Defender
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